Definitions:
(71) “Water Quality Standards Variance,” or “variance” means a time-limited «&
designated use and parameter-specific criteria that applles to a speuﬂed permitted discharger

or group of specn‘led permltted dischargers

"+ Commented [A1]: Suggest criterion {singular), but up to

ODEQ if you want to leave it plural.

340-041-0059

Variances

ﬁTo view the multiple discharger variance for Willamette basin dischargers for mercury see OAR 340-041-
0345(6).

Commented [A2]: Waterbody variances are referred to in
2{chs0 sugsest revising tosay that applies to aspecified
permitted discharger{s) or waterbody/waterbody segment
that reflectsi

Commented [A3}: General comment throughout:

consistency of “state/department/commission” and
“adopt/grant/establish.” Also ifdifferent rules apply for
different types of variances the differentiation needs to be
clearly spelled out;and why thereisa difference.

{1) Applicability. Subject to the requirements and limitations set out in sections (2) through (9) below, a
point source may request a water quality standards variance where it is demonstrated that the s

(A) The effluent |Im|t suffluent to meet the underlying

- can be attained by implementmg technology based effluent limits

required under sections 301(b) and 306 of the federal Clean Water Act; or

i(B) The variance would likely jeopardize the continued existence of any threatened or endangered
species listed under section 4 of the Endangered Species Act or result in the destruction or adverse
modification of such species critical habitat; or

{C} The conditions allowed by the variance would result in an unreasanable risk to human healthi

(2) Types of variances. The following types of variances o-wabsrgusidesiandasds-may be established:

{(a) The director ma an individual variance to a specified permitted

discharger. The tsmas
the individual facility.

for

{b) The commission may adopt a multiple discharger variance, which applies to

multiple permitted discharge facilities as deflned within the scope of the rule.

+a water body variance, which is a time limited

(c) The commission may adopt a :
5 -designated use and parameter-specific criteria s aa-that applies to i}

Commented [A4]: May want to cite more generally to a
different section where all state-adopted variances will be
codified, 50 this section does not have to be amended each
time a new variance is adopted. Le: For all basin specific

variances see QAR 340-XXXX

Commented [A5]: May want to consider if this language

pertains to waterbody variances as well. If not consider
adding a section:pertaining to waterbody variances
applicability or changing the wiording to “the state may
adaopt”

Commented [A6): Maywanttoaddin

waterbody/waterbody segment to clarify that a-waterbody
variance canbe adopted:language is only:a suggestion. As
mentioned above; this couldalso be includedin a separate
sectioniorthe applicability of WB variances:

Commented [A7] There are two points to be made here:
1} the underlying WQS are retained-and 2) all other Was
{not subject to the variance) remain in effect:

! Cammented [A8): suggest “shall not or“willnct” here.

Commented [A9]: Variances only apply to designated use
and criterion; not to antidegradation, so itisincorrect to say
was

Commented [A10): Suggest deleting Band €

-t Commented [A11]: Not sure if thisis correct or not in OR

that the Director can adopt a rule. But regardiess of if the
variance is:arcindividual or multi discharger or waterbody it
is considered a rule that must be adopted by thestateand
approved by EPA. Please explain how the state Jaws differ

idischargers within the defined water body or water body segment.

between the types of variances:

' Commented [A12]: This should be “at the point of
discharge”:because point of pliarceisap itting
term:

Commented [A13]: This seems to read like a definition

for awaterbody variance. The definition above should cover

body varianices and then th can read similar
toaand b

ED_004376_00249203-00001




{3) Conditions to éGranf a Variance. Before the commission ssdeg

variance, it must determine that:

(a) The requirements that apply throughout the term of the water quality

restoration activities

(b) Attaining the waterspaiivesiandas

not feasible for one or more of the following reasons:

{A) Naturally occurring pollutant concentrations prevent the attainment of the use;

(B) Natural, ephemeral, intermittent, or low flow conditions or water levels prevent the attainment of
the use, unless these conditions may be compensated for by the discharge of sufficient volume of
effluent discharges to enable uses to be met without viclating state water conservation requirements;

{C) Human-caused conditions or sources of pollution prevent the attainment of the use and cannot be
remedied or would cause more environmental damage to correct than to leave in place;

(D) Dams, diversions, or other types of hydrologic modifications preclude the attainment of the use, and
it is not feasible to restore the waterbody to its original condition or to operate such modificationin a
way which would result in the attainment of the use;

(E) Physical conditions related to the natural features of the waterbody, such as the lack of a proper
substrate, cover, flow, depth, pools, riffles, and

unirelated to water quality, preclude attainment ‘;"'

of aquatic life protection uses; or

(F) Controls more stringent than those required by sections 301{b) and 306 of the federal Clean Water
Act would result in substantial and widespread economic and social impact.

(4} Variance Duration.

{a) The duration of a variance must only be as long as necessary to meet the highest attainable condition
as described in section {6) of this rule. If the term of the variance exceeds five years, DEQ will reevaluate
the highest attainable condition : : at least every 5 years.

(b) When the duration of the variance IS less than the term of a NPDES permiti, the permittee must be in

compliance with the specified effluent limitation sufficient to meet the underlying water quality
standard upon the expiration of the variance.

Commented [A14): Flagaing for consisténcy in térms i
“adopt/grant.” Grant, established, and adopt can all be okay |
aslongasithey are consistent and know that the variance ;
must be legally binding, we must have an AG cert and that
EPA must approve it. Establishingitonly inpermitsisnot
sufficient: Only the Gt can'do:that as it wassetup
differently.

Commented [A15): Orjust remove the word Yand”.

Caommented [A16}: Just for context of what this would
need to lpok likein practice; the preamble to 13114 at page
51040 states:

Some commentersquestioned what
would happen if a state or authorized
tribe does not coordinate a WQs
variance termi with the expiration date
of are NPDES permit; It information is
available to the permitting authority
indicating that the term of aWQSs
variance will end during the permit
cycle; the permitting authority must
develop two WQBELs: one WQOBEL
hased on the highest attainable
condition applicable throughout the
WQSs variance term, and another
WOBEL based on the underlving
designated use and criterion to apply
after the WQS variarice termihates.
Including two sets of WQRELs that
apply at different time periods in the
permit ensirres that the permit wilt
derive from and:complywith WQ5
throughout the permit cycle:if the state
or authorized tribe adopts and EPA
approves a subsequent WQS variance
during the:permit term to replace an
expiring WQS variance, the new WQs
variance would constitute “new
regulations’ pursuant to

§ 1226 2(al(3){i), and the permitting
authority could modify the permit to
derive from and comply with the
subsequent WQS variance, Atthe
request of the permittee; the permitting
authority carvalso utilize:the Permit
Actions condition specified in

§ 122:41{fy to modify a permit and revise
the WQBEL to reflect the new WQS
varjance.
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{c) A variance is effective only after EPA approval. The duration of the variance be specified in
4 g i ¢ rule of the department or commission.

(5) Variance Submittal Requirements. ETo request a variance, 3 permittee must submit the following
infarmation to the department:

(a) A demonstration that attaining the : 1 for a specific
pollutant is not feasible for the requested duratlon of the variance based on one or more of the

conditions found in section {3){b) of this rule; \

{b) A description of treatment or alternative options considered to meet limits based on the applicable
underlying swatass :rion, and a description of why these options
are not &

(¢} Sufficient water quality data and analyses to characterize ambient and discharge water pollutant
concentrations;

(d) iden 3
for nonpoint sources

ny cost—effective and reasonable best management practices
{10 the pollutan

{e) 'y proposed pollutant minimization plan that includes s actions to be taken by the permittee
that would result in s progress toward - the

1. Such actions may include proposed
pollutant offsets or trading or other proposed pollutant reduction activities, and associated milestones
for implementing these measures. Pollutant minimization plans will be tailored to address the specific
circumstances of each facility with the objective of reducing pollutant levels to the extent feasible; and

(f) If the discharger is a publicly owned treatment works, a demonstration of the jurisdiction’s legal
authority (such as a sewer use ordinance) to regulate the pollutant for which the variance is sought. The
jurisdiction’s legal authority must be sufficient to control potential sources of that pollutant that
discharge into the jurisdiction’s sewer collection system.

(6) Highest Attainable Condition. The highest attainable condition will be a quantifiable expression of
one of the following:

{a) For discharger({s})-specific WQS variances:

{A) The highest attainable interim criterion; or

(B) The interim effluen at reflects the greatest pollutant reduction

achievable; or

(C) If no additional feasible pollutant control technology can be identified, the iinterim
effluent condition that reflects the greatest pollutant reduction achievable with the pollutant
control technologies installed at the time the State adopts the WQS variance, and the adoption and
implementation of a pollutant ?reduction plan.

L Commented [A17]: Would the state want to consider

tenaming this section as “Variance: Supporting
Dociumentation-documentation required to demonstrate
the needforavariance” and thenspecify that:for a
SDV/MDV the discharger must submit XYZ. That might help
1o avoid:confusion about waterbody variances?

| Commented [A18]: Suggest deleting this for clarity or

change to “atleast one”. We all understand that a variance
can have supporting factors:aslong as one can stand orvits
own;

| Commented [A19]: The demonstration could be for

something other than technological or economic
infeasibility

Commented [A20]: In the federal regs, thisis anly

needed for waterbody variances, and in that case not
“under the control of the discharger.” OR tanrequire more
than the fed regs and in that case this can stay as it is.
However; ifthis language is intended for waterbody
vatiances the changes must be made and it should be
clarified as such: One suggestion could be for aseparate
sectionor:WB variances or moving this down to the fast
item in the section and preface the section with something
like: “In addition to paragraphs {a} through {fyof this
section, for a WQS variance that appliestoa

! waterbody/waterbody segment.”

- Commented [A21]: Does OR intend to require a FMP for

all: dischargers resardless of what HAC is being iised ? This is
common in many states:Because the fed regs onlyrequirea
PMP for HACS those PMIPs heed to have additiohal
requirements.

All PMPs for HAC3 need to correspond o the timeframe of
the varianceas the timeframe is:based on the time it would
take to implement those PMP activities:

i Commented [A22]: This edit is to allow the state
' {flexibility to articulate the HAC in'a form other than

concentration:

: Commented [A23]: Suggesied edit togive more

flexibility. However, the state can be more restrictive:and
onlydointerimeeffluent condition”:

s Commented [A241: Shotld either use theé same term a5

the federalregs or add a definition that parallels the
definition whereby saying that a PMP and a PRP mean the
same thing.
Remiinder, irithe context of § 13114, 3 Pollutant
Mlmmnzatmn Prograntis astructured set of activitiesto

or and polfutant controls: that will prevent
and reduce poflutanticadings.
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(b) For WQS variances applicable to a water body or waterbody segment:
(A} The highest attainable interim use and interim criterion; or

(B) If no addltxonal feasible pollutant control technology can be identified, the‘
inn that reflects the greatest pollutant reduction achievable with the pollutant

control technologies installed at the time the State adopts the WQS variance, and the adoption and
implementation of a ipollutant reduction plan.

-t Commented [AZ5]: It is inconsistent with fed rules to

allow an effiuent condition for a waterbody variance.

(7) Variance Permit Conditions. Variance conditions in the discharger's permit will be based on the
highest attainab!e condition and not the underlying water quality standard, so long as the variance

all COHdItIOI"IS necessary to implement and enforce an approved variance and associated pollutant
reduction plan. The permit must include, at a minimum, the following requirements:

{a) An interim permit limit or requirement representing the highest feasibly attainable effluent
condition. Any permitlimit must be no less stringent than that achieved under the previous permit. For
a new discharger, the permit limit will be calculated based on best achievable technology;

{b) A requirement to implement any pollutant reduction actions approved as part of a pollutant
reduction plan submitted in accordance with section {4){e} above and to make reasonable progress
toward attaining the underlyving water quality standard(s};

{c) Any studies, effluent monitoring, or other monitoring necessary to ensure compliance with the
conditions of the variance: and

{d} An annual progress report to the department describing the results of any required studies or
monitoring during the reporting year and identifying the reduction activities completed, and any
impediments to reaching any specific milestones stated in the variance.

1 Commented [A26]: Should either dse the saméterm as

the federal regs or add a definition that parallels the
definition whereby saying that'a PMP and a PRP:nieari the
same thing.

Remiinder, irithe context of § 13114, 3 Pollutant
Minimization Programiis a structured set of activities to
improve processes and polfutant controls that will prevent

and reduce pollutant foadings:

Commented [A27]: Only the language not highlighted {so
i the first two sentences of this section) was reviewed. The
highlighted portion is permitimplementationlanguage not
| ticovered by 303(c)i it s fine'to [eave the [angiiage in

documentforclarity.

(8) Public Notification Requirements.

(a) If the department proposes to grant a variance, it must provide public notice of the proposal and an
opportunity for public comment. The public notice may be included in the public notification of a draft
NPDES permit or other draft regulatory decision that would rely on the variance;

Commented [A281: The public notice of a variance must
su through the public rulemaking process just likeany other
water quality standard, including a public hearing: Al public
participation on avariance must meet Part 255, which
requires:a hearing which fs not normally:required when
public noticing permits. 5o, while the public notice of a
variance can be tombined with that of the NPDES permit,
the state must {1l stilbconduct a public hearing and meet
255 and:{2} cannotfinalize the NPDES permitincorporating
the variance until EPA has approved the variance.

131.14 states: Such a WQS variance is subject to the
provisions of this section and public participation
requirements at §131.20(b).

131.20(b}Y states: Public participation. The State shall
hold one or more public hearings for the purpose of
reviewing water guality standards as well as when
revising water quality standards, in accordance with
provisions of State law and EPA's public participation
regulation (40 CFR part 25). The proposed water
quality standards revision and supporting analyses
shall be made available to the public prior to the
hearing.

(b) The department will 3pub|ish a list of all variances approved }; % pursuant to this rule. Newly

approved variances will be added to this list within 30 days of their effective date. The list will identify:
the d!scharger the underlymg spargan et 1y addressed by the
variance; . the waters o

state-to whxch the variance applies; the effective date and duration of the variance; the highest
attainable condition specified in the variance; and how to obtain additional information about the
variance.

{9}

- Commented [A29]): Do vou plan to have this list bean

appendix to the WQS that can be updated? If not, where
will thelist be published? Just wanted to clarify as well that
“approved pursuant tothis rule” means approved by EPA.
See suggested edit:

A Commented [A30]: Variances cannot be “rénewed,” but

asubsequent variance can be jssued; Not sure if this section
is needed, as any subsequent variance must meet the
requirementsof 131.14 [Lei there ik no shortcut) se
everythmg should just referencethe requirements above
far e s,k Jitisuptothestateif
wanted for clarity:
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¢ variance may be renawe

(A) The ipermitteei makes a ssawwess-demonstration pursuant to section (2} of this rule that attaining the

water quality standard continues to be infeasible,

(B) The permittee submits any new or updated information pertaining to any of the requirements of
section 4,

(C) The department determines that all conditions and requirements of the previous variance and
actions contained in the pollutant reduction plan pursuant to section (5) have been met, unless reasons
outside the control of the discharger prevented meeting any condition or requirement, and

(D) All other requirements of this rule have been met, :

(b) As ndividual variance =

L.must be approved by the department director and by

EPA.

{c) The rans
by the commission and by EPA.

- multiple discharger variance or waterbody variance must be approved

Statutory/Other Authority: ORS 468.020, 468B.010, 468B.020, 468B.035 & 468B.110
Statutes/Other Implemented: ORS 468B.048
History:

DEQ 10-2011, f. & cert. ef. 7-13-11

340-041-0345
iBasin-Specific Criteria {(Willamette): Water Quality Standards and Policies for this Basini

{6) Multiple Discharger Variance for Mercury. The following procedures describe the application process
and requirements for permitted wastewater discharge facilities to qualify for a water quality standards
variance for the human health criterion for mercury. These procedures only apply to facilities that hold
individual permits to discharge wastewater to waters of the Willamette River Basin.

(a) Findings. The Department finds the following:

{A) The human health criterion for mercury cannot be attained in the waters of the Willamette Basin in
the next 20 years because human-caused sources of mercury from global mercury emissions and
erosion of native soils are deposited or transported to Willamette Basin waters. These mercury sources
are outside the control of Oregon dischargers or the state and cannot be remedied during the next 20
years;

(B) There is no currently feasible mercury treatment technology that would result in achieving the
wastewater effluent;

“Commented [A31]): Only discharger specific variances? Or
waterbody variance as well? ifbothi could justsay ‘A
demonstration is made.:.”

Commented [A32); Section 2 is “types of variances”
thinkyou may -have meant section:3 = Conditions togrant a
vatiance?

Commented [A33%: THiS sectionis variance duration. s
that what was meant hiere? Ormaybe it's supposed tobe
section 5 Variance submittal requirements or section b
HAC?

“Commented [A34]: As mentioned above, please explain
why aniindividual variance does nothave to go throughithe
EQC, asitisa rulemaking:

““Commented [A35): Overallno way to provide
constructive comments on this section since missing all
substantive analyses/demenstration to informithe review.
Minimal comments have been made onthis sectionasmore
information is need toinform the decisionsfiustifications
made within this section. EPA will review thoroughly once
we receive the required information:

Commented [A36]: These findings are not substantiated
inthis document so they cannot be reviewed nor
commented on:

Commented [A37]: No justification provided

Commented [A38): Nojustification provided
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{C) It would cause more environmental harm to install and operate advanced treatment technology to
remove additional mercury than to reduce mercury through implementation of a mercury minimization
plan. This finding does not affect any requirement that would result in installation of advanced

technology to address pollutants other than Emercury.

Commented [A39]: No justification provided

(b) Term of the variance. The term of this variance is 20 years from the date of EPA Eapprovalvl

Commented [A401;: Nojustificationfor why thisis
reasonable

(c) Application requirements. To qualify for the variance, a facility must provide the following
information

{A) A letter stating that they are applying for the mercury variance under this rule.

(B) All mercury effluent data from the previous five years. At least two years of quarterly effluent data is
required to receive coverage under the variance.

(C) A mercury minimization plan, as described in 340-041-0345(6)(d)(B).

A Commented [A41]: How defining this? Where are

datasets for different types of plants and requirements for
determining HAC

(d) Highest attainable condition. Permit requirements will reflect the highest attainable condition for
this variance. The highest attainable condition consists of the following ieiementsi:

(A) iThe level currently achievable, which is the numeric expression of the effluent condition achievable
with the pollutant control technologies installed by the facility, when those facilities are well maintained
and operated.

(B) A mercury minimization plan, tailored to each individual facility and covering the term of the

A Commented [A42): Since thereare many different

treatment plants how will each plant be reviewed to ensure
there is not additional feasible pollutant reductions that can
be madeand that this HAC is:the actually valid for each?

Also need to see the evaluation that explains why this is the
mostappropriate HAC:

Alsoneed to state exactly how the ECA will be calculated.

variance, with the following minimum elements:
{1} A monitoring plan to include influent, effluent and biosolids monitoring.
{2) Mercury reduction activities to be implemented throughout the term of the variance.

hese activities should incorporate the following:

(A} For municipal facilities, mercury reduction activities should address potential mercury sources from
dental offices, medical facilities, schools, and other laboratories, as well as other known sources in the
service area.

(B) For industrial facilities, mercury minimization activities should address mercury containing materials
used in the facility’s manufacturing process, as well as testing laboratories and other known mercury
sources.

Commented [A43]: The state must identify the

facilities it knows needs coverage in rule: Where it
/| doesn't have the data, the state can adopt eligibility

criteriai But, to meet the federal reg requirements to
identify the dischargers subject to the variance, they
could identify a list of potential facilities along with the
eligibility criteria that the state would Use ERPA would
then apprave that list of patentials and eligibility
criteria after they put those through a full public
hearing procass {like with any WQS adoption). Then the
state would determine which of the "potentials’ are
actually eligible during the permit process and EPA
would use its parmit objection oversight authority to
malke sure that they were only incorporating variances
whare the eligibility criteria were met.

(3) Annual reporting to include all mercury data collected and a summary of mercury minimization
activities completed within the previous year.

{f) Public notice. DEQ will provide public notice and opportunity for comment for a request for
authorization under this variance together with the opportunity for comment on the draft permit.

{g) ERe-evaluaticn of the Highest Attainable Condition. DEQ will re-evaluate the highest attainable
condition for this multiple discharger variance no less frequently than every five years from the date
that EPA approves this variance, and DEQ will provide a written summary of this reevaluation to EPA.

{A) The re-evaluation will include the following elements:

i Commented [Ad4]: According to 13114 (b){v) For a WQS
i\ variance with'a term greater than five years. a specified

frequency to reevaluate the highest attainable condition
using allexisting and readily availableinformation anda
provision specifying how the State intends to obtain public
input on the reevaluation: Such reevaluations must occur
noless frequently than every five years after EPA approval
of the WO S variance and the results of such reevaluiation
must be submitted to EPA within 30 days of completion of
the reevaluation:

tothis jon:are jed:tobein e with

federal regulations.
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{1) A summary of the mercury reduction activities completed and an analysis of mercury reductions
achieved by facilities covered under this variance using the data and information provided in their
annual reports; and

{2) Determination of the feasibility of mercury control technology to attain the water quality standard.

(B) DEQ will provide the opportunity for public comment on the re-evaluation prior to submitting it to
EPA.

(C) Upon permit renewal for each facility covered under the variance, DEQ will update conditions in the
permit based on the re-evaluation of the Highest Attainable Condition including the following:

(1) DEQ will re-calculate each facility’s level currently achievable, as described in 340-041- 0345(6)(d){A),
utilizing the previous five years of data provided by each facility, at the time of their permit renewal.

(2) DEQ will review updates to the facility’s mercury minimization plan.

(3} An opportunity for public comment will be provided with the opportunity for comment on the draft
permit.

Statutory/Other Authority: ORS 468.020, 468B.030, 468B.035 & 468B.048
Statutes/Other Implemented: ORS 468B.030, 468B.035 & 468B.048
History:

DEQ 38-2018, minor correction filed 04/02/2018, effective 04/02/2018
DEQ 2-2007, f. & cert. ef. 3-15-07

DEQ 17-2003, f. & cert. ef. 12-9-03

Commented [A45%: Mores specifics are needed hiere.

ED_004376_00249203-00007



